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Presidential Appoin WPHQWY WKH 6HQDWHYTV &RQILUPDWLRQ 3URFHVV DQG &k

Summary

7KH UHVSRQVLELOLW\ IRU SRSXODWLQJ WRS SRVLWLRQV LQ WKH
JRYHUQPHQW LV RQH WKH 6HQDWH DQG WKH 3UHVLGHQW VKDUH
6HQDWH PD\ FRQILUP KLP DQG WKH 3UHNLML.HQWGZRRPBLWKIHRD S L
7KH &RQVWLWXWLRQ GLYLGHG WKH UHVSRQVLELOLW\ IRU FKRRYV
JRYHUQPHQW E\ JUDQWLQJ WKH 3UHVLGHQW WKH SRZHU RI DSSR
DGYLFH DQG FRQVHQW

BHYHUDO KXQGUHG \&K R SIDG5 BRR QWMKPUHRXW 18 LELLRRIF ARV WHKDHE 1D GIRIBW L R
WKH PHDVXUHV GLVFXVVHG LQ WKLV UHSR BWV MXIHUMV ZIHU W D15 S L
HIHFXWLYH EUDQFK U\ DXGLYLLFGL) DAGMEHHFES-IMH/RW WKH DSSRLQWPHQ\
FRQILEPDSWIRFHVVHY KDV EHHQ WKH VXEMHFW RI D VHULHV RI FU
FKDQJH &ULWLFV EHOLHYH WKDW WKH H[HFXWLYH EUDQFK YHWV
BHQDWH LV WRR ORQJ DQG GLIILFXOW D Q Q PGHLQW RRXIULDFIHH V2 S/HKRISIG
KRZHYHU FRQWHQG WKDW PRVW QRPLQDWLRQV DUH VXFFHVVIXC
DV LW VKRXOG DQG WKDW FDUHIXO VFUXWLQ\ RI FDQGLGDWHV L

'XULQJ WRRQJIJUBVBLSDUWLVDQ JURGSVEIR6PKIDWKRIUHW FAUKOHW HR Q W
PDNH DNSIKSH L QQWARHFGIWY HDVLHARWER G ARVXNHHY ZHUH DGRSWHG

3/ WKH 3UHVLGHQWLDO $SSRWE WPOIQW § F MWFHEHENF 1D Q G
UHTXLUHPHQW IRU 6H @8R LRKRQH HWP W W K R/GSARRIM MW GRIGIVLGHQW
DORVBSSRLQW FHUWDLQ RIILFLDOV 2ULJLQDOO\ BQOWURGXFHG LC
WH 6HQDWH SDVVHG DWRHRAHQE®WGEY DRYR KO HRI 7KH +RXVH
RI 5HSUHVHQWDWLY BV YSDMMHR® \RK M EHELWE XQGHU VXVSHQVLR

3UHV LWGHFQW2 BDPD VLIQHG WKH ELOO LQWR ODZ RQ $XJXV\
WRRN HIIHFW LPPHGLDWHO\ RO BFRWREHU SG®DW VDWIRHRWN LHVNH F W
HQDFWPHQW

3/ FRQWDZR PDMRU SURYHWOQLRQ Y D WKHHS | WKWK H BILQUCHP I Q W | |
DGYLFH DQRQFERFH@DWLRQV WR SRVLWLRQV LQ WKH H[HFXWL
ODZ WRRN HIIHFW RQ 2FWREHU KH BHPE KXW ZR&R MX'S FRWOW HG H
KDYH VWDWHG WKDW WKH UHGXFWLRQ LQ WKMGIKPHEHWRBI SRVLW
FRQVHQW ZI160IQ MVIENRID RVKGH RQ SURFHVVLQJ QRPLQDWLRQV

7KH VHFRNERJIR Y IRML R Q HV WD ED Z\RKIINGE Q J H[\DFPX & NV R/ K H
DSSRLOQOWPHQWM 3RBNHRY JURXS LV UHTXLUHG WR ZULWH WZR Ul
JHQHUDWH D QXREHADRILBYNWRAKH ILUVW ZKLFK LV UHTXLUHG WHE
l1RYHPEHU LV WR PDNH UHFRPPHQGDWLRQV RQ KRZ WR VW
SDSHUZRUN UHTXLUHG RI QRPLQHHV 7KH VHFRQG UHSRUW ZKLF

LV WRRH[PRHWKHU WKH EDFNJURXQG LQYHVWLIJDWLRQV FXUL
RU VKRXOG EH LPSURYHG

6 5HV D UHVRORKWURQLGH IRU H[SHGLWHG Q@HQRMLH BR/IQRIQWHUDV
VXEMHFW WR DG YH ¥ W DEDESRRIGEHVOLD@IW HDFWRVMHUUP DWLRQ SURFH
QRPLQMHRHYQ DGGLWLRQ@RO-XQHR VKW IBRRQWWH DJUHHG WR DQ DPH
YHUVLRQHRI E\ D YRWH7RHJRYRQ6/5RIV DUH QRZ D WVWPQ RUQJ R
WKH 6HQWRRINDHFIGHOWPLQDWLRQV UWFHLYHG DIWHU $XJXV
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Presidential $SSRLQWPHQWYV WKH 6HQDWHYV &RQILUPDWLRQ 3URFHVV DQG
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

JRYHUQPHQW LV RQH WKH 6DBIQH WH 1D G G HWK I8 QW VQ B PIQQWD WK

LQGLYLGXDO WKH 6HQDWH PD\ FRQILUP KLP DQG WKH 3UHV
VLIQHG FRPPLVVLRQ 7KH &RQVWLWXWLRQ GLYLGHG WKH UHVSR:
OHDGHUV ZKR UXQ WKH IFGH UD G HRWHRQ P H/@W $WKWDIW WKH 3UHV

shall nominate, and by and with the Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all
other Officers of the United States, whég®gointments are not herein otherwise provided

for, and which shall be established by Law; but the Congress may by Law vest the
Appointment of such inferior Officers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of partments.

6KDULQJ WKH SURFHVV IRU DSSRLQWLQJ DQG FRQILUPLQJ QRPLQC
3UHVLGHQW DQG WKH 6HQDWH DQG LW KDV VRPHWLPHV EHHQ W
EUDQFKHV &XUUHQWO\ KXQGUHGWWPBARSDE G RROKURKD W MRKQH |
HDFK \HDU 7KH SDFH Rl WKH DSSRLQWPHQW DQG FRQILUPDWLRQ
VHULHV Rl UHSRUWY DQG SURSRVDOV ZLWK PDQ\ FULWLFV FKDU
EUDQFK LV H[FHVVLYHRDRVWLR® BW RFKIN FEEQ WKH 6HQDWH LV WRR O
GLVFRXUDJHV SHRSOH IURP VHHNLQJ JRYHUQPHQW VHUYLFH

'XULQJ WRRQJUHVY D ELSDUWLVDQ JURXS RI 6HQDWRUV FUDIWH
PDNH WKH DSSRLQWPHQW SUR FoHRWWKHDH/DLWHWXUBIYEZ AXHFDGRSWHG

3/ WKH 3UHVLGHQWLDO $SSRLQWPHQW (IILFLHQF\ DQG 6WU'
UHTXLUHPHQW IRU 6H Q@XER\VWREBVLWRD WPRRZIMIKRQUHVLGHQW
DORMRI DSSRLQW WKH RIILFLDO 2ULJLQDOO\ LGWURWKHAHG LQWR
BHQDWH SDVVHG DQ DMKHEEOBGY RMUBIVREA Q XRJH 7KH +RXVH RI
SHSUHVHQWDWLYHW STHAVUOAMH® QWRH WKBEWB O XQGHU VXVSHQVLRQ
3UHVLGHQW %DUDFN 2BIWRR QMBXQ ¥\ GWWITHJ BVIVORI WKH DFW WRI
HIITWFLPPHGLDWHO\ WDRIRGN R WK HRWD LFUWWRE H U GD\V DIWHU L

6 5HV D UHVRORWURQLGH IRU H[SHGLWHG 6HQDWR@RQVLGHUDYV
VXEMHFW WR DGYH¥W DEW FROFHQSRWHQWLDOO\ IDVWHU 6HQDW
VHFRQGS JRIRQRPLQHHY 2QWKBHHQDWH DJUHHG W&R 5HY DPHQGHG

E\D YRWHKIBURYLVBERG®W MIUH QRZ D VWDQGLQJ RUGHU RI WK
WRRN HIIHFW IRU QRPLQDWLRQV UHFHLYHG DIWHU $XJXVW

7KLV WHSBRYLGHV D EULHI EDFNJURXQG RQ DGYLFH DQG FRQVHC
DSSRLQWPHQW SURFHVV LQ ERWK WKH H[HFXWLYH DQG OHJLVOD
UHFHQW FRQFHUQV DERXW WKH V\VWHP 1HMW&RWHEHHWHWSRUW H[S
OHDGLQJ XS WR WKH LQW3URGXF N Q&G HD/Q GD VM YHZ RW & X G H

DQ DQDO\VLV RI WKH WZR PHDVXUHYV

7KLY UHSRUW GRHV QRW GLVFXVV WKH QRPLQDWLRQ DQG FRQILL
FRYHUHG E\ WKH WZR PHDVXUHV LQWURGXFHG

I KH UHVSRQVLELOLW\ IRU SRSXODWLQJ WRS SRVLWLRQV LQ W

Background: Advice and Consen

'KLOH WKH &RQVWLWXWLRQFRQFIOUXFIHVLRWE S 6ROBWH LY GRHV QF
WKH FKDPEHU VKRXOG IXOILOO LWV VWDWHG UROH RI SURYLGLQ

1 For more information on issues involving the confirmation process of federal judges please see CRS Report RL34405,
Role of Home State Senators in the Selection of Lower Federal Lwmlg#s by Denis Steven Rutkus.
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

HIWHQW RI OHJLVODWLYH DQG H[HFXWLYH FRQWURO RI WKH SUR
XQGHWHUPLQHKDWD @EHM)KBHEDWH VLQFH WKH HDUOLHVW GD\V RI
6HQDWH KDV FKRVHQ WR H[HUFLVH LWV UHVSRQVLELOLWLHYV

6RPH KDYH DVVHUWHG WKDW HKKHD ® HLRDOMHZV VKXW & HK BY H VL G-IRQ W

7KH 6HQDWHTV U ebuflening predide@idl WominBdd, although fixed firmly in

the Constitution, remains unsettled in its application. The Senate was not meant to be a
passive participant. Delegates to the Philadelphia convention believed that the Senate
would be knowledgeablabout nominees and capable of voting wisely. Yet, for the most
part, it has acted cautiously, uncertain of the scope of its own constitutional power. The
source of this uncertainty is not the Constitution. Nowhere in that document, or in its
history, isthere an obligation on the part of the Senate to approve a nomination. On the
contrary, the burden should be on the President to select and submit a nominee with
acceptable credentials.

2WKHUV KDYH VDLG WKDW WKH 6HQDWH ALCKRXD & LIV ORKXRA MHWH | RUH
RIILFH WKDQ LV FXUUHQWO\ WKH FDVH )RU H[DPSOH ODZ SURIH
5XOHV &RPPLWWHH RQ -XQH WKDW

... the appointment power is located in Article Il of the Constitution, which defines the

powers 6 the President, not in Article |, which defines the powers of the legislature. As

the Supreme Court itself has noted, by vesting appointment power in Article Il, the framers

of our Constitution intended to place primary responsibility for appointmentkein

S3UHVLGHQW 7KH 3DGYLFH DQG FRQVHQW® UROH IRU WKH 6HQD\
construed.

7KH SUDFWLFH RI WKH 6HQDWH KRZHYHU KDV QRW V\VWHPDWLF
+LVWRULFDOO\ WKH QRPLQDWLRRCD QRSSRRQMW BHARWVRIQDR | EHHY LU
E\ VWULFW IRUPDO UXOHV EXW UDWKHU E\ LQIRUPDO FXVWRPV
WKH \HDUV DV WKH UHODWLYH EDODQFH RI SRZHU EHWZHHQ WK
LV WKHVH FKR/WRRPPV WKH SURFHVY DFFRUGLQJ WR DSSRLQWPHQV

These informal arrangemenitshose not clearly required or clearly prohibited by the

Constitution? have come to define the dynamic in the federal appointments process. The

informal arangements through which the system opefatesluding senatorial courtesy;

ORJUROOLQJ LQGLYLGXDO KROGV B3EOXH VOLSYV ~ FRQVXOWDWLR
Congress, and other interested parties, including judges; interest group lobbyingcstrategi

leaking by administrations, senators and interest groups; manipulation of the press; the

PHGLDYV HIIRUW WR LQIOXHQFH WKH:22@rel ih¢ sub@®& QRPLQHHVY FD
substance of the federal appointments process. Studying these arrangements pevides e

greater illumination than studying Supreme Court decisions or the Constitution itself of

how the different branches of the federal government interact on matters of mutual

concerrtt

8QGHU WKHVH LQIRUPDO FXVWRPV LQBHMQGXDIDSON QOWROY H® Y
QRPLQDWLRQ DQG FRQILUPDWLRQ SURFHVV 7KH SURFHGXUHV D(

2 Louis FisherConstitutional Conflicts Between Congress and the Pres{tlamtrence, KS: University Press of
Kansas, 1997), p. 38.

3 Testimony of Professor Eastman, in U.S. Congress, Senate Committee on Rules and AtlorinSenate Rule

XXIl and Proposals to Amend This Rule, 108ong., ® sess., June 5, 2003. The testimony is available online from
the committee websitéttp://rules.senateay/publicindex.cfmp=CommitteeHearings

4 Michael J. GerhardThe Federal Appointments Process: A Constitutional and Historical Anglysitam, NC:
Duke University Press, 2000), p. 338.
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

WHQGHG WR SURWHFW WKH DXWRQRP\ RI LQGLYLGXDO 6HQDWRU
FRQVHQW UROH UDW KHRU MWWKD (R W B GGQ WD W RMUKWH S

W LV WKLV 2FREUDWWHRQEHQDWH WUDGLWLRQYW WQGKWNKH SURWLE
WKDW KDV OHG FULWLFV WR FDOOM RBW R¥BIMYH M QDWKHH OHJILVOL
FRQILUPDWLRQ SURFHW ZNMVMWKQMNLUO HRO\LMROQORWKWHQRUPV WUDGI
&RQFHUQ IRU WKH ULJKWYV DQG SUHURJDWLYHV RI LQGLYLGXDO
RSSRUWXQLWLHYV IRU FOEMWH &FARQRIQVD RBOGHRLIW\QWLVWY 1RODQ (
5D]DJRLDQ

2Q WKHKPWIKBGHDYV FRQJUHVVLRQDO VIRRRWDIUGHDULGK QW Q6 W BRIV
HPHUJH IURP WKH 6HQDWH FRQILUPDWLRQ SURKMH/V DQG DUH HY
&RQJUHVV IRU H[DPSOH WKH 3UHVMGH 8 W KXW P YW MERIDB\WQ F KQRPWIQ
DQG RI WKRVH ZHUH HYHQWXDOO\ ERQILUPHG IRU DQ VXFF}

7KH " RQJUHVV KDWRDGQGHHWVRWR WKH DSSRLQWPHQWY SURFHVV
WKURXJKRMXPD MIGHU RI WKYVQRMSWRKW |ZW VW ARWDRMHWIQHUHFHQW \H
DSSRLQWPHQWY SURFHVV KDV EHHQ DGGUHVVHG &KDQJHV WR W
SUHVLGHQWLDO WUDQVLWLRQV ZHUH LQFOXGHG LQ WKH ,QWHOO
IRU H[DPSRMKDQJHVY IROORZLQJ UHFRRPHQ&RMALIRQA RQRZ H U
LOQWHQGHG WR H[SHGLWH WKH SUHVLGHQWLDO DSSRLQWPHQWYV
XQFOHDU ZKHWKHU WKHVH FKDQJHV ZHUH VXFFHVVIXO LQ DFKLH

The Executive Branch Process

and Nwatil on

7KH DSSRLQWPHQW SURFHVV EHJLQV ZOQWKWNV KH BWH B DGHHMH FRUL
SUHOLPLQDU\ YHWWLQJ LV GRQH E\ WKH :KLWH +RXVH 2IILFH RI
ORFDWHG ZLWKLQ WKH :KLWH +RXW MW RZEHFKHD® G R D\D ®AKHQIDH M IG(
SHUVRQQHO GHFLVLRQV DQG LQ WKH VHOHFWLRQ RI QRPLQHHV

OHPEHUV RI &RQJUHVV DQG LQWHUHVW JURXSYVY VRPHWLPHYV PD\
DGYLFH DQG FRQVHQW 3%$6 SRNHWRBQRIWVWHR WHRKGHSE Y G IBGAHDMLL
IRU HI[DPSOH RU E\ FRQWDFW ZLWK D :KLWH +RXVH OLDLVRQ 7K
IROORZ VXFK UHFRPPHQGDWLRQV

2QFH D QRPLQHH KDV EHHQ VHOHFWHG RWKHU H[HFXWLYH EUDQ
SURFEHWKW FIHLRI &RXQVHO WR WKH 3UHVLGHQW RYHUVHHV WKH F!

51RODQ OF&DUW\ DQG 5RVH 5D]DJKLD @edgoBses tb Hxdaive Bdh Wbh@riatiordH Q D W H
1885 ‘American Journal of Political Scienceol. 43, no. 4 (October 1999), p. 1125.

6§6DUDK $ He@&hhatdlas & Black Hole: Lessons Learned fromXf@ 1FLDO $SSRLQWHAHKQW ([SHULHQFH
BrookingsReview vol. 19, spring 2001, p. 37.

7 Analysis done by CRS using the nominations database of the Legislative Information System.
8P.L. 108458

9 See CRS Report R4011/iJling Advice and Consent Positions at the Outset of a New Administratiddenry B.
Hogue, Maureen Bearden, and Betsy Palmer

10 For an extensive historical study of the-p@mination pocess and the level of cooperation between the President
and Congress, see Mitchell A. Sollenberdére President Shall Nominate: How Congress Trumps Executive Power
(Lawrence, KS: University Press of Kansas, 2008).

11 The selection and vetting procésslightly different for judicial appointees, which are not covered in this refaort.
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

LQFOXGHV IXUWKHU LQYHVWLJDWLRQV SHUIRUPHG E\ WKH )HGHU
5HYHQXH 6HUYLFH ,56 2IILFH RI *RYHUQPHQW YWXKH VD JHQF\DQ(
WR ZKLFK WKH FDQGLGDWH LV WR EH DSSRLQWHG 'XULQJ WKH V
VXEPLWV VHYHUDO IRBXEW LIEQH@P®IFQD &/ KIVFORVXUH 5HSRUW’ 6

WKH 24XHVWLRQQDLUBRRUWIDRMDMI QB 6HPXUEL WKH :KLWH +R;
'DWD 6WDWHPHQW, [4WKWWELIRRNGDRXIQG LQYHVWLIDWLRQ UHYHDOV
2*( DQG WKH DJHQF\ HWKLFV RIILFLDO PD\ ZRUN ZLWK WKH FDQG

7KH VHOHF WD DXV WQRIQJ SURFHVV FRQFOXGHV DIWHU WKH 2111
FOHDUHG WKH FDQGLGDWH 2QFH WKH FDQGLGDWH LV FOHDUHG
6HQDWH

The Legislative Branch Proces

5X0OH ;;;, Rl WERWWHQOWHHI UXOHV VHWYV RXW WKH EDVLFV RI WKH
6HQDWH WKRXJK LW LV FULWLFDO WR QRWH WKDW DOPRVW DQ\
IUHTXHQWO\ LV VHW DVLGH RU DOWHUHG E\ D X@DQLPRXV FRQVF

7KHROORZLQJ GLVFXVWLRQRFHWYK & B HQ DRV L GFEHAG HDWKH SURY L
SDVVHG E\ WKH 6HQDWKHRHWREHOV RD WHK & VKRG W H
UHSRUW LQ WXWLVXEWBIF® LRGHYDWLRQV

$IWHU WKH 6HQDWH UM FHRPIHMDWKR @ UMKHGHRPALQDWLRQ LV UHIH
FRPPLWWHH EDVHGMNR® XWKKN GRPWLR@WHKH FRPPLWWHH PD\ KROG
QRPRDWLRQ WKRXJK WKLV LV QRW UHTXLUHG DQG DOVR PD\ UHS

7KH GHFLVLRQ E\ D FRPPLWWHH WR UHSRUW D QRPLQDWLRQ LV F
IORRU WKH QRPLQDWLRQ PXVW KDYH EHMMQLEFEMIROWRIG DORP6W®E
PXVW DJUHH WR BWV FRQVLGHUDWLRQ

7KH 6HQ BWPPLWWHHY SHUIRUP D @DMPKHRWLVOD QW QLFW RR ® DROL RIG R V
QRPLQDWHG WR WRS SRVWV RI WKH JRYHUQPHQW (DFK FRPPLW\
ILQDQFLD QR® FRRQY MDWK RI WKH QRPLQDWLRQV LW UHFHLYHV 7KH
URXWLQHO\ SURYLGH WKH LQIRUPDWLRQ LW KDV JDWKHUHG RQ \
PD\ KDYH WR GR WKHLU RZQ UHVHDUFK 6RPHWLP%Y FRPPLWWHLI
LQYHVWLIJDWLRQ RQ WKH QRPLQHH ORVW FRPPLWWHHV ZLOO QR
LQIRUPDWLRQ LV REWDLQHG VRPH IRUPDOL]H WKLV E\ LQFOXGL(
WKH FRAWPIUDMWHIEHSW RI WKH QRPLQDRQHRWDQG FRPPLWWHH DFWLI

judicial positions, the FBI conducts a background check, and other entities such as Justice Department officials and/or
:KLWH +RXVH DLGHV LQY HYV ¥ ettrdsnd BAtKdround QoG fLrther Wbt fhatiod Aout the

Supreme Court appointment process, see CRS Report RLBg&&me Court Appointment Process: Roles of the
PresidentJudiciary Committee, and Senabsy Denis Steven Rutkus.

12 For more on the confirmation process, please see CRS Report RL$Ed20e Consideration of Presidential
Nominations: Commige and Floor Proceduréoy Elizabeth Rybicki, and CRS Report RL319E8plution of the
6HQDWHYTV 5ROH LQ WKH 1RPLQDWBRHBDDYBRY AahBrDWLRQ 3URFHVV $

13 A nomination that is without controversy may come to the Senate floor by a unanimous consent agreement to
discharge the committee of jurisdiction. This is typically done when there is no desire on the part of any Senator to
debate or contest the nominationtha floor.

14 See, for example, the Senate Armed Services Committee rules for th€drgress, which require a seven day
ZDLWLQJ SHULRG EHWZHHQ UHFHLSW RI WKH QRPLQDWLRQ DQG FRPPLWWHH DF
Services Rulesof RFHG XUH ~ 6 H Q D GodgredsiBalHREBriiglly ¥dition, vol. 158 (March 1, 2011), p.
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

&RPPLWWHHY FRQVLGHU QRPLQDWLRQV DW EXVLQHVY PHHWLQJV
FRPPLWWHH PXVW EH SK\VLFDOO\ SUHVHQW WR UHSRUW WKH QR
PXVW VXSSRUW WKH PRWLRQ7V8REWH SRRIFP MWK\W HHR/P GR DQ\RVR @ U L W
QRPLQDWLRQV DV WKH\ PD\ GR ZLWK OHJLVODWLRQ UHSRUWHG

1RPLQDWLRQV UHSRUWHG E\ D FR PP WRXNMH. D 1 BO® @KW Q WK H
OD\ RYHU RQH GD\ EHIRUH WK |$0/Q BSQHD \F B MPROY LDFFWY R FW KD T X
SUHVHQW LV UHTXLUHG WR FRQILUP D QRPLQDWLRQ EXW LI WK
QRPLQDWLRQ PD\ ILUV VP BQMRIGEL WR YZRV@HD W $IlQE G HE D W H YRWI
PDMRULMUPTRMLRQ YRWH FDQ WDNH SODFH

7KH PDMRULW\ OHDGHU LV UHVSRQVLEOH IRU VHWWLQJ WKH DJH
GHEDWH DQG YRWHY RQ QRPLQDWLRQV $OWKRXJK WKH PRWLRQ
GHEDWDEOH WKH @REMMFWLWRA GWEBWHLVKDW PHDQV 6HQDWRU
QRPLQDWLRQ PD\ SUHYHQW WKH 6HQDWH IURP WDNLQJ D ILQDO °
7KH RQO\ UHFRXUVH WKH PDMRULW\ OHDGHU KDV WR IRUFH DQ H
WHKMRWXUH SURFHVV ZKLFK ZRXOG WKHQ UHTXLUH WKH VXSSRU
YRWH RQ WKH FRQILUPDWLRQ RI WKH QRPLQDWLRQ

7KH YDVW PDMR UMNVE XRML\W KN V6 HKQRAM HU HVSHFLDOO\ RQ QRPLQI
SXUVXDQW WR RWODQLPKRXVIEHRMHPHQW $ 8& DJUHHPHQW HVWDE
EOXHSULQW IRU FRQVLGHUDWLRQ RI D PHDVXUH RU PDWWHU ,W
HIITHFW )RU H[DPSOH D 8& RQ D QRPLQDWLRQ PLIJKWWHIW D GDW
RQ LW DQG SHUKDSV LQFOXGH D VSHFLILF WLPH OHQJWK IRU WK
WR E\ WKH 6HQDWH ZRXOG SUHFOXGH D 6HQDWRUBIURP GHOD\LC

'KHQ D 6HQDWRU LQIRUPV KLV RUCKG B ES\DRUFWN Q/HRDIB B DAKLIP\R XK FF
DJUHHPHQW WR GHEDWH DQG YRWH RQ D QFRFROEWHR® WKLV LV
XQDQLPRXV FRQVHQW DJUHHPHQW WKH PDMRULW\ OHDGHU PD\
WKRXJK D PDMRU IPD\ RXSKRIUGH QIXWHORPLQHH EHFDXVH WKH 6HC
VSHQG VHYHUDO GD\V Rl VHVVLRQ WR HQ® GHEDWH DQG JHW WR

(YHQ DIWHU D FRPPLWWHH UHSRUWYVY D QRPLQDWLRQ ODFN RI 10
WKH EHILQQLWEHSEN@DMWH LV LQ D UHFHVV RI PRUH WKDQ  GD\\
FRQILUPHG DUH WR EH UHWXUQHG WR WKH 3UHVLGHQW ,I WKH 3
SHRSOH KH KDG FKRVHQ KH PXVW UHVXEPLWO® KK OWRRIRQDWLRQ)
WKURXJK WKH FRPPLWWHH SURFHVV HYHQ WKRVH WKDW WKH FR

S1054.

15 Committees have three options for reporting nominations. They may report them favorably, unfavorably, or without
recommendation. In practice, if a conttee decides to vote on a nomination, the recommendation is almost always to
report favorably. If the committee did not want the nominee confirmed, it is more likely to just not act than to report the
nomination unfavorably or without recommendation. Tit@n exceptions to this practice are Supreme Court
nominations. It has been the tradition of the Committee on the Judiciary to report out nominees to the high court, even
if the committee is not in favor of their ultimate confirmation.

16 The Executive Candarlists all nominations and treaties available for floor action.

17 This statement assumes there is no more than one vacancy in the Sermat&eFon theloture process and the
time needed to file and consider cloture motions, please see CRS Rep@B6B,Filibusters and Cloture in the
Senateby Richard S. Beth, Valerie Heitshusen, and Betsy Palmer

18 For more on the unanimous consent process, see CRS Re2@% 8fanimous Consent Agreements in the Senate
by Walter J. Oleszek.

19 For more on holds, see CRS Repor7@2, 3+ RO GV~ L @QteVilKWal@HIQOleszek.

Congressional Research Service 5



3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

$W DQ\ RI WKH DERYH VWDJHVY WKH 6HQDWH PD\ DOWHU KRZ WKI
H[DPSOH VRPH QRPLQDWLRQV IRUU&LDBUQH® WIRFRRIRAPD WLVAHKN HGIRQQ
FRQVLGHUHG E\ WKH 6HQDWH WKH VDPH GD\ WKH\ DUH UHFHLYHC
QRPLQDWLRQ WR FRPPLWWHH DQG SHUKDSVY DOORZ LWV LPPHGL
GLVFKDUJH WKH QRPLRIDVWALRK DQOQRGPDUVKHH RMR LWV LPPHGLDWH FI
JUHTXHQWO\ EHIRUH WKH DQQXDO $XJXVW UHFHVV WKH 6HQDW!
WKDW SUHYHQWY DOO EXW D IHZ QRPLOQDWLRQV IURP UHWXUQLQ
GLVFXVVHG DERY

7KHUH LV QR UHTXLUHPHQW WKDW HLWKHU WKH FRPPLWWHH RU
,Q IDFW WKH PRVW FRPPRQ ZD\ D QRPLQDWLRQ IDLOV WR EH FR«
WKH FRPPLWWHH QHYHU WDNH VHXID MWKH VOR FIRMD/WGRQ RW WGKHV 6 E
DFWLRQ

Recent Concerns over the Appo

Confirmation Process

7KH 3UHVLIEEH@WW\ WR ILOO DGYLFH DQG FRQVHQW SRVLWLRQV K
LQGLYLGXDOV DQG RUJDWHEBWYWR\G\D UV DDRLDRIOW KIOVH VWXGLHYV
FRQFHUQV UHJDUGLQJ WKH SURFHVYV

)RU H[DPSOH WKH 1DWLRQDO &RPPLVVLRQ RQ WKH 3XEOLF 6HUY
&RPPLVVLRQ UHOHDVHG D UHSRUVWKH SUH VQGAHKQ W K DLQV DELSVRFLDQW
SREOHMKH UHSRUW LGIDQWL BWHREEDHWPZR DQ LQFUHDVH LQ WKH Q;
SRVLWLRQV DQG D JHQHUDO VORZLQJ Rl WKH DSSRLQWPHQWYV
GXULQJ WKH YHWWLQJ SURFHVVHV LQ ERRWK WKH H[HFXWLYH DQ

Contemporary presidents face two daunting difficulties in filling the top posts in their
administrations: the number of appointments is very large, and the appointments process
LV YHU\ VORZ« 7KH WL P Hf thésd pokitibhisthas\eRpddaeinehbafiyK

LQ UHFHQW GHFDGHV« ,Q SDUW WKLV UHVXOWV IURP WKH PRl
recruitment procedures employed by recent administrations. But most of the elongation of
the appointments process is the consequence of a steady accumulatiomiries,
investigations, and reviews aimed at avoiding political embarrassment. These include
extensive vetting, lengthy interviews, background checks, examinations of government
computer records, completion of questionnaires and forms composed otdsiraf
guestions, FBI fulfield investigations, public financial disclosure, and conflicts of interest
analysis. Much of the process is duplicated when a nomination goes to the Senate and is
subjected to the confirmation procéss.

Number of PAS Positions

3ULRU WR WKH HQDFWPHQW RI WKH 3UHVLGHQWLIKW $SSRLQWPH(
QXPEHU RILMERRW LQ WKH HVWHBPSWURH EDWEPK EBWZHHQ DQ
SRVLWER G\ VFXVVWE LO/DWHER D W P HQ WGRIQWKID G BISBRLQWPHQW

20The National Commission on the Public Servidegent Business for AmericRevitalizing the Federal Government
for the 22! Century January 2003, p. 18, availableh#tp://www.brookings.edgkktpsiolckerteportfinal.pdf

21 The precise number of PAS positions is difficult to identify. Various sources provide different estimates of the
number. CRS primarily uses tRédum Boolkfor data on the total number of PAS positions, although some errors have
been identified in the8 O X P % dRR.N'fialgh the publication is usually referred to a®the Book the official
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

(IILFLHQF\ DQG 6WUHDPOLQLQJ $FW SRN\GLVFHREQW K HR W WDHOW@ X PE
GLVFXVVLRQ Rl WKH ODZ VHKHVHFAWLRCHGWQRD B OSWRIMIWFEHQW (I
BWUHDPOLQLQJ $SFWRRIGLQJ WR GDWD IURP WEGBIXPRYRRWHFHQW H
RI WKH QXPEHU RI HIHFXWLYH EUDQFK 3$6 SRVLWLRQV KDG L
WKH RXWVHW R G RIKHL VWQUDHGLRQ 0 R VEH RO WAWKUL IVE IXQVWAHUGH BWRH WFIDIK) F
Rl QHZ GHSDUWPHQWY DQG DJHQFLHV ZLWK 3$6 SRVLWLRQV RYH
'HSDUWPHQWYV Rl 7TUDQVSRUWDWLRQ (QHUJ\ (GXFDWLRQ DQG +
36 SRVLWLRQV RWKHU DJHQFLHV FUHDWHG GXULQJ WKDW SHUL
(QYLURQPHQWDO 3URWHFWLRQ $JHQF\ WKH )HGHUDO (OHFWLRQ
6DIHW\ & RPPLVVLRQ $GGLWLRQDOO\ H[LVVKIHQQ OPEMWF IRH\3¥®D Z D
SRVLWLRQV

$ PDMRULW\ RI DOO DGYLFHI DG BFFRRQWHLGROSFREWH RIQY D U H
&DELQHW GHSDUWPHQWY LQGHSHQGHQW DM BBMHRH DQG LQGHS

DGYLFH DQG FRGERIQYWVSIRFRWWRQ \R | V HDQNEV FRR® FYIDVUALRRQAN ERD U G\

Length of the Vetting Process

7KH VHFRQG B3 SWLRIWHKBEYUREOHRPLILHG E\ WKH 9ROFNHU &RPPL!
HIWHQVLYH QDWXUH RI WKH EDFNJURXQ Q FKX\FWVGI PE BSYH VW& H Q
DUH VHYHUDO H[HFXWLYH EUDQFK HQWLWLHY LQYROYHG LQ WKH
'KLWH +RXVH 2*( DQG WKH )%, $Q\ LQIRUPDWLRQ WKDW LV RYH
DQG VXUIDFHV ODWHU FD @ E KV R ROV HQHWLLEEGIE@\WH PEFDLLONDEAY 1 @ WV K H
WR KDYH D YHU\ WKRURXJK YHWWLQJ SURFHVV IRU QRPLQHHV $
DSSOLHG WR QRPLQHHV KDV LQFUHDVHG RYHU WLPH DFFRUGLQ.
SHUVRQR HOQBUWDWHY RIWHQ DQVZHULQJ VLPL&DQ TXHVWLRQV
DGGLWLRMVROOMRH LQFUHDVH LQ WKH QXPEHU RI 3$WISHRVLWLRQV
VHOHFWLRQ SURFHWW KEMIRORZMIGH 3UH VL ®MWQW QH WHRQWKHHQ GH/QD \
WKH VHOHFWLRQ DQG YHWWLQJ RI WKDW QRPLQHH PD\ EH WLPH

7KH EDFNJURXQG FKHFNV IRU QRPLQHHYV DUH HVVHQWLDOO\ UHV
6HQDWH VLQFH LW DSSHDUV WKDW W KRIX®UEH I/ Q GRAUPD WVLHRIQG ¥ LR\

citation for this edition is U.S. Congress, Senate Committédd¢oomeland Security and Governmental Affalgsited

States Government Policy and Supporting Positiaa§" Cong., 29 sess., committee print, November 12, 2008
(Washington: GPO, 2008). Ttum Bookbased estimate of 1,200 to 1,400 includestfaie andparttime positions

in the executive branch. It does not include positions that are typically considered to be routine nominations, including
officer corps positions in the civilian uniformed services of the National Oceanic and Atmospheric Administration

the Department of Commerce; members of the Public Health Service in the Department of Health and Human Services;
members of the officer corps in the military services; and some positions in the Foreign Service.

22 Although there is often a general setisat the number of PAS positions steadily increases over time, the number is
fluid. Occasionally, some PAS positions are eliminated, or have their advice and consent requirement removed. For
example, 15 examineis-chief in the U.S. Patent Office had th@vice and consent requirement removed from their
positions in 1975. PAS positions were also eliminated in 1965 when a reorganization of the Customs Service
eliminated 53 collectorsf-customs positions. The enactmenPdf. 112166also reduced the number of PAS

positions. However, on the whole, observers of the confirmation process are correct to point to an increase in the total
number of positions over time.

23 Testimony of Clay Johnson lIl, U.S. Congress, Senate Committee on Homeland Security and Governmental Affairs,
Eliminating the Bottlenecks: Streamlining the Nominations Prodes® Cong., ¥ sess., March 2, 2011.

24 James P. Pfiffner®Presidential Appimtments: Recruiting Executive Branch Leadéns,Innocent Until Nominated:
The Breakdown of the Presidential Appointments Proegsss. Calvin Mackenzie (Washington, DC: Brookings
Institution Press, 2001), p. 51
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

6HQDWH 7KH (WKLFV LQ *RYHUQPHQW $FW UHTXLUHV 2*( WR JLY
FRPPLWWHH RI MXULVGLFAWALKRH HRK IHVFKHBRRIV) DWER®GHY RQH |
IRUPV IRU ILQDQFLDOVGDQFIOWKXEW DDV HHROH W GHVFULELQJ SRW
LOWHUHVW 6HQDWH FRPPLWWHHY RIWHQ UHTXHVW DGGLWLRQD
EUDQFK FRRUGLQDWLRQ ZLWK UHJDUG WR EDFNJURXQG LQIRUPD

Presidenti al Transitions

SDUWLFXODKHOWGRM IRJJIDWSUHVLGHQWLDO WUDQVLWLRQ GHOD\V
SUHVLUGHM@BWHDP VHOHFWYV LWV QRPLQHHV EHFDXVH QHZ 3UHVLG
ILOOLQJ OHDGHUVKLS SRVLWLRQV WKDW DUBWIDFQ WHG\DW WKH
LQFOXGHV KXQGUHGV Rl SRVLWLRQV LQ &DELQHW GHSDUWPHQW
DJHQFLHV VXFK DV WKH (QYLURQPHQWDO 3URWHFWLRQ $JHQF\ I
ODUJH QXPEHU RI YDFDQFLHV QRNSHHUJF IMWDDIDQ VAXWLIRY [F 3@ WW D & XN
LQ WKH VHOHFWLRG DQG YHWWLQJ SURFHVYV

6RPH VWXGLHYVY KDYH LGHQWLILHG WKH DSSRLQWPHQWYV SURFHV\
SDUWLFXODUO\ SUREOHPDWLF )RU M DPSIDAHV IWBLIR @ R DIF B RIUGELL Q L

VWXG\ VWD RW BIGOR XMG IIHIIEDFHGO $IWHU WKH LQDXJXUDWLRQ
VXFIRIDVKLIW LQ SHUVRQQHO GLUHFWRUV IURP WKH WUDQVLWLR
GHFLVLRQ WR VWLIIHQ YHWWRQQHH WD UHNREKGW \D FORE R BIHQI IR
WKH 3UNVULBWEAWI ILOOLQF!KLY $GPLQLVWUDWLRQ

2WKHU UHFHQW HYHQWY KDYH DOVR KLJKOLJKWHG VRPH FKDUDF
DSSRLQWPHQWY SURFHVV 7KH 0% BB ELQWMR Q R\GLMQL\R QIV. HAGK I MVY
YDFDQW GXULQJ WKH ILUVW IHZ PRQWKV RI WKH *HRUJH : %XVK
SUHVINGBEBWD\HG DELOLW\ LQ JHWWLQJ KLV WHDP WRJHWKHU PD\
VHEXULW\ SROLF\P W LH)Z) R RQWKR/VRI WKW QHZ $GPLQLVWUDWLRQ
GHOD\HG HOHFWLRQ UHVXOWY DIWHU WKH HOHFWLRQ RI WK}
GLVDGYDQWDJH IRU ILOOLQJ YDPDQW SRVLWLRQV LQ D WLPHO\ F

7TKHUH PD\ EH VHYHUD OORR QD/FSTIRKIHRWFPINORVVD SWRFHVYV )RU H[DPS
DSSRLQWPHQWY SURFHVYV PD\ KDYH D QHDEWQ YW \HWIRI B\R YRIQ @ K2
VWXG\ VXJIJHVWHG WKDW D KLJK QXPEHU R ¥ DFORQLRLIHAMN DY WALKHRH)
FDQ FRQWW DEXWHK WBHQ F¥7KHRVEGXEMWQPLWLQ DIHQF\ VWDIILQJ KD
FRQVHTXHQFHV :LWKRXW SROLWLFDO DSSRLQWHHY UHJXODWLR

255 U.S.C. app. §103(c).

26 Testimony ofClay Johnson IlI, U.S. Congress, Senate Committee on Homeland Security and Governmental Affairs,
Eliminating the Bottlenecks: Streamlining the Nominations Prodes® Cong., ¥ sess., March 2, 201fp. 810.

27 For more information on filling presidential administrations during transition years, see CRS Report Rilxig 9,
Advice and Consent Positions at the Outset of a New Administragidtenry B. Hogue, Maureen Bearden, and Betsy
Palmer.

28 partnership for Public ServicRegady to Govern: Improving the Presidential Transitidfashington, DC, January
2010, p. 1, available &ttp://www.ourpublicservice.or@PSpublicationsyiewcontentdetails.phji?=138

29U.S. National Commission on Terrorist Attacks Upon the United SfEibes9/11 Commission Rep¢washington:
GPO, 2004, p. 198. The 20Delection was held on November 7, 2000, but the results were not definitive until the
Supreme Court ruled iBush v. Gorand Vice President Al Gore conceded the election on December 12 B30 (
v. Gore 531 U.S. 98 (2000)). The 3By delay cut the mmal transition period approximately in half.

30 Anne Joseph O'ConnellDLWLQJ IRU /HDGHUVKLS 3UHVLGHQW 2EDPDfV 5HFRUG LQ 6WD
How to Improve the Appointments ProceSenter for American Progress, April 2010, p. 3,
http://www.americanprogress.oiggues?201004/pdf/dww_appointments.pdf
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3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

7KH VDPH UHSRUW DOVR VXJJH¥R@IG WPKHEENS RIMNEBVORICHY/KHIY 6 HQ D \
OHYHO RI LQIOXHQFHMDWRLQ IWKH BWHRIQGGWRWRPH SUHVLGHQWL
VXEMHFW WR DG¥2WHKHHDWO\G KHRGVMRIWHVWHG WKDW WKH 3UHVLGH
DSSRLOWPHQWYV WR FWVUFXKE@EMHEHWMRHZ RHERFWBY LFHWPVRPH FULW
IURP VRPH OHPEHUV RI &RQJUHVYV

Change®sthe Appoi ntAdemtts® dPrbgc e
thet"fChAQgr ess

7KH "8 RQJUHVV EHJDQ LQ WKH 6HQDWH ZLWK D UREXVW GHEDWF
WKLV GHEDW HDBKDWL R & R MWIRK B ®@B-B\R MWRW P:HKOWVKDWVREBYYHQH G
WKLV WLPH LV D UHVXOW Rl WKH GLVFXVVLRQ ZH KDG HDUOLHU |
HIIHFVWIDYHH SVR/ZRGE R Q HZ BIRQADNRIWBYROYHG

,Q SDUWLFXODU I WVRPHUDHDHDA RUWK WKH SDFH Rl WKH 6HQDWH D¢
PLQRULW\ Rl BHQDWRUV FDQ EORFN RU VWDOO D ELOO RU QRPLC
WR PDNH LW KDUGHU WR ZDJH D ILOLEXVWHU 6HQRWRUV GHEDW
LPSRVLQJ QHZ UHVWULFWLRQV RQ WKH DELOLW\ RI DQ\ 6HQDWR!

7KH 6HQDWH FRQVLGHUHG LWV FRQILUPDWLRQ SURFHVV IRU SUH
ODUJHU GHEDWH RQ LWV UXOHV DQG WKW KHRD BEX¥MWQRN VWD BAKK/H.
HQDWH D GHWHUPLQHG RSSRVLWLRQ LQ WKH 6HQDWH FDQ IRUI
QRPLQDWLRQ HYHQ LI WKHUH LV RYHUZKHOPLQJ VXSSRUW IRU W
PDMRULW\ OHDGHU PD\ GH®DGH RWK BV PHUINORUWMKH VXBBIRUW  KH
VSHQG SHUKDSV DV PDQ\ DV WKUHH GD\V Rl 6HQDWH VHVVLRQV \

$W WKH HQG Rl WKH GHEDWH RQ LWV UXOHV WKH 6HQDWH DSSU
IURP EHLQJ DEGROBR DOPRPLRDWLRQ RU PBEBWXUH DQRQ\PRXVC
6HQDWRUV DOVR LQIRUPDOO\ DJUHHG WR H[DPLQH WKH FRQILUP
BHQDWRUV OHG E\ QLWWOBW DR)®E &RBPRLWWHH &KDLU 6HQDWRU &
FRPPLWWBBNLQJ 5SHSXEOLFDQ 6HQDWRU /DPDU $OH[DQGHU PHW
FDPH XS ZLWK W&ZR PRE&BKYHWKDMWGHULIQHG WR WDNH DZD\ VRP
FRQILUPDWLRQ EXUGHQ RQ WKH 6HQDWH LQ VRPHARDWKHY ZKLOH
PHDVXUHV ZHUHD DB REAWHAEBVIY®G EHORZ

The Presidential Appointment Efficienc
2011

7KLV VHFWLRQ RXWOLQHV WK3/REMHFWKKN BWDELES 8 R REUPHRDV R

(IILFLHQF\ DQG 6W U H D PGIEY D@ [$FPAVMKRIQ@IHQ WV ZD V
VLIQHG E\ 3UHVLGHQW 2EDPD RQ $XJXVW

31 1bid., and William A. Galston and E.J. Dionne, Jr., A Hatfiipty Government Can't Govern: Why Eyene Wants
to Fix the Appointments Process, Why It Never Happens, and How We Can Get It Done, Brookings Institution,
Washington, DC, December 14, 2010, p. 2, availabtetpt/www.brookings.edu/mediaFilestc/papers2010/

1214 appointments_galston_diontzl4_appointments_galston_dionne.pdf

32 Sen. Lamar Alexander, remarks in Sen@mngressional Recordlaly edition, vol. 157 (March 30, 2011), p. S1986.
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ProvisitdhReesf denti al Appointment Efficiency

7KH PDLQ REWKIFVBUHNIRGHQWLDO $SSRLQWPHQWDWILFLHQF\ DQG
LGHQWLLMH/GVERQVBROVRA FRZKHQ LW 2ADR BPDQMWH RVGOHFBEGHY D& H QW
DSSRLQW PHNOWRRSJHRIFIRL B ERIQWS @ KDW JRDO WER PDEAERQWDLQF
SURYLVLRQV 7KH ILUVW LGHQWLMEKIG UH BRMLMPLHRDV IIRYGDHEY ILFE IH
FRQVHQW RI WKH 6H QD I/$S RQ QVKR-H WWHW WRHWWR VHVERWOLWLRQV 7
UHTXLUHGVIPEEMVPKZRUNLQJ JURXS WR PDNH UHFRPPHQGDWLRQV
RI QRPLQHHYV

‘KHQ &RQJUHVV HVWDEOLVKHY D IHGHUDO DJHQF\ LW GHVLJQDW
ZLOO EH VXEMHFW WR D[®PISFOHHDRG WR 8 \ARPW OPRUGHEHF X UL W\ $F\
HVWDEOLVKHG WKH 'HSDUWPHQW Rl +RPHODQG 6HFXULW\ WKH V
SRVLWLRQ RI 6HFUHWDKHUM DG DBHROV®WDY\ Rl +RPHODQG B6HFX!I
WKH 3UHVRGE QWWE\WKH DGYLFH D& QRWRBYVHQW WKXWHKM BHEDWHC
SRVLWLRQV KDYH VLPLODU ODQJXDJH 7R UHPRYH WKH DGYLFH C
FRYHUBIG E\  WKH OHJLVBGWHERGVDPRED® | MAHDW HVWDEOLVKHG
WKHSRVLWHRBWVED YOAULNLQ JEW D) G KUDWKHDGYLFH DQG FRQVHQW
7KH 3UHQRGH@MH DELOLW\ WR | LVDIORWW HRRQ S R O BWLIQRQWKZAL 6 HQ D W

FRQY HVWKWHH SRWERW ISROLWLRQV RU SUHVLGH&WLDOO\ DSSRLQW!

7KH @DYXSSRUWHUV KDYH \ODIVG&WWE DWW WRW SRYQIHIROQYW HQRXJ|
QHFHVVLWD@QML.6HQDWHRRR ZEHPK IFWRKER KAFDX\GRIGW K H

SRVLWHBAAWLVWDQW DIGPUWDWIKEWW LR RDLUY DEBHROWKHU ORZF
SROLF\ SRVWWILE @PUHEQFLHV 6HQDWR IV $fRE RIMQY/RMWY ROQOHGRQ KK H
6HQDWH IORRU XSRBQ LWWIB\RBYXHAWLRQWKH RQHVY WKH 6HQDWH GR
VSHQG WLiePHQOMWRU 6FKXPH WD/ R VWKW SERBVWWDRQV FRYHUHG L
WHQG WRREHWQYRQYHUVLDO DQG PRVW FORVHO\ UHVHPEOH DSSRLC
ZLWKRXW 6HQBWHFRBSURYDVWR WKHVH DQG RWIGIDH PR RIRQUJVWDWH
WKHVH SRVLWLRQV IURP 6HQDWH FRQILUPDWLRQ ZLOO DOORZ D
HIILFLHQF\ DQG VSHHG WKXV PDNLQJ JR¥HUQPHQW ZRUN EHWW}

7KH VHF®%LRQ RHOLPLQDWLQJ WKH DGYLFH DQG FRQVHQW UHTXL
SRVLWLRQV WRRN HIIHFW GD\V DIWHU HQDFWPHQW RQ 2FWRE|

3)RU UHPDUNV PDGH E\ VHYHUDO 6HQDW RthyreSsidnal RpdordiaiyHedEierOwITV LQWURGXFW |
157, part 44 (March 30, 2011)pS198551990

348102,P.L. 107296

35 According to the 2008 edition of tilum Book as of 2008, theraerejust over 300 PA positions, approximately

125 of whichwerefull-time positions. Of the approximately 300 positions, a plurality of the positions were in the
Executive Office of the President (116). Another 55 PA positions comprise the U.S. Holocaust Memorial Council, and
the rest of the organizations with PA gasis listed in thé”lum Bookhave 15 or fewer PA positions. Other examples

of organizations with PA positions include the Advisory Council on Historic Preservation (11 PA positions); the
American Battle Monuments Commission (12 PA positions), the Ar¢hiedcand Transportation Barriers Compliance
Board (13 PA positions); the Christopher Columbus Fellowship Foundation (13 PA positions); the Committee for
Purchase from People Who Are Blind or Severely Disabled (15 PA positions); and the Nuclear WastalTechn

Review Board (11 PA positions).

36 Sen. Lamar Alexander, remarks in the Ser@tmgressional Recordlaily edition, vol. 157, part 44 (March 30,
2011), p. S1986.

37 Sen.Charles Schumeremarks in the Senat€pngressional Recordlaily edition, vol.157, pat 44 (March 30,
2011), p. S1988

38 |bid.
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QRPLQDWLRQV WR WKRVH SRVLWLRQV LV QR ORQJHU UHTXLUHG
DSSRQAGUWYLGXDOV WRRWKRVH SRVLWLRQV

7KH VHFRQG PDMRU SURWYVWREDNRKINGEQJ JURXS WR VWXG\ WKH
QRPLQDWLRQ SURFHVYV 7KH UWDIOHRISWKHUAHRDPOLQ@QHIJIWRNHS/HOHFW
SURFHVVHV

7KH ZRUNLQY BWURXELPDULO\ FRPHBRYPIEQRM RIILFLDOV UHSUHVHQW
DIJHQFLHYV WKDW DUH LQYROYHG LLVQEWRHH W K WW MQKIH S®IRIFHHRAV R @ KR-
21ILFH RVIB®HQWLDO 3HUVRQQHO RU DQRWKHU IHGHUDO RIILFHU
3UHV LLGHOMWMRS SRLQW UHSUHVHQWDWLYHV IURP JRYHUQPHQW DJH!¢
YHWWLQJ SURFHVV DUMRR\DISISB LIRHPEE LEX W KH PRRIXS RD QK H ZRL
WKBIUHEWRQGLYLGXDOV ZKR KDYH UHOHYDQW HRSHULHQFH ZLWK
QRPLQHHV

7KH ZRUNLQWHUORXSHG WR ZULWH WZR UHSRUWY DQG WR VXEPLW
6HQDWH &RPPLWWHH RQ +RPHGINWND OHHAXDILWA DRCE W K H LBGIR) D W H
RQ 5XOHV DQG $GPLQLVWDRWIKRQV NEPRIEMAWWE ZHSWRU® GD\V RI
HQDFWPMIQWORIZ E\ IRYHPYRODRH UHFRPPHQGDWLRQV IRU WKH V
SDSHUZRUN UHTOW U¥K ERDQHKRRPLPOWE® RQXGAKHHBRBRHYGDWL
IRU LQVWERDXWYL QRKDFFK ZRXOG FRQVROLGDWH WKH LQIRUPDWLRC
YHWWLQJ SURFH VM RQRVRH DI ZRMND/GUBHD DJFFHVVLEOH WR WKH H[HF)>
HQW.HY WXDROPHE LQ WKH YHWWLQJ SURFHVV DQG WR WKH 6HQI
HIILFLHQWO\ DQG FXWWLQJ GFZQ RQ GXSOLFDWLYH SDSHUZRUN

7KH VHFRQG UHSRUW [URP W/ H\DRM GIEFN IJURXSG LQYHVWLIDWLF
FXUUHQMWUHGURTRQRPLQHHV D2V $SHAWLRQWHGVRK® WKH QRWLRQ
QRPLQHHV UHTXLUH WKH VDPH OHYHO RI VFUXWLQ\ LQ WKHLU EC
YDU\LQJ WKH VFRSH RI WKH EDFNJURXQG LR)YW K M ISFOM. MR G HS bl
ZKLFK WKH LQGLYLGXDO LV XQGH U LFRHITNWLGHHUED MR IOL @ K L VG\DH WV R
HQDFWRHQW RIE\ 0D\ 4

J)LOQD® O\ UHTXLUHG WKH *RYHUQPHQW $FFRXQWDELOLW\ 2IILF
DQG VXEPLW D UHSRUW WR &RQJUHVYVY DQG WKH 3RIHVWEBQW 7KF
E\ )HEUXDU\ VKDOO LQFOXGH LQIRUPDWLRQ RQ WKH WRWD
DIJHQF\ DQ HYDOXDWLRQ RI ZKHWKHU WKDW QXPEHU LV QHFHVVI
SRVLWLRQV VKRXOG EH HOLPLQDWHG RU FRQYHUWHG WR FDUHH

Impl i catkPolbsl ®&& 2

6XSSRUWHUV RDVVHUW W K DRD WHK MDRMHB RQRORDG RQ SURFHVVLQ
QRPLQDWLRQV E\ UHPRYLQJ WKH DG Y L FSHR DIQRET R RGBVRMLW/ LURHONK L U |

39 At the time of writing, it is not yet clear how the implementation of the law will affect any nominations to these
positions that areurrently pending in the Senate

4084 P.L. 112166

4184, P.L. 112166 In addition,P.L. 112166 established new requirements for the appointment of a Director of the
Census, including certain qualifications that the appointee must possessyeafitermand a tweterm limit for the
position

4285 P.L. 112166

43The act also removes the advice and consent requirements for 319 members of the NOAA Officer QoBg$ and

members of the Public Health Service. These nominations are usually considered to be noncontroversial and are usually
considerean blo¢ meaning that a few or even hundreds of individuals are listed and voted on in a single nomination.
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DUH OLYSMH® GQIKH\ DUH PRVWO\ DVVLVWDQGWLWQH ¥UWHMWMLRRRUW
SXEOLF DORQU \Z L WHO\DR\WPLHY®IIDY FDAR BRWLF\ SRVLWLRQV ZLWKLQ HII
DIHQFLHV 7KHWIQHOXVUR®A@SM RI SRVLWLRQV LQ WKH ELOO KDV V
DW UHGXFLQJ WKH QXPEHU RI DGYLFH DQG FRQVHQW SRVLWLRQ\
ZLWKLQ VSHFLILF DIJHQFLHV RWWSSHEKRWRRWB NWVDHMHRUM KH ELC
VIVWHPDWLF DSSURDFKDMHYGDRE SDRQHK PRUH EURDG VXSSRUW
6HQDWH HVSHFLDOO\ IURP FRPPLV/WWENH LMCDIFWAL R RRRHHERW R HW M/

7KH SRVLWLKRIQMVIJUE X W B 6 QIBARAPPL W W H B W RBIW QLIQH HQDFWPHQW
3/ ZLODWMKIHRRPLWWHHY WKH WLPH WKH\ PLJKW KDYH LQYH\
QRPLQDWLRQV DQG SHUIRUPQRPLEDHFHNIURXQG FKHENYV

D GGLWHRHERWWYV WBHTXLUHD® HE\H[S HFWDHG WIRRD QXPEHU RI

UHFRPPHQGDWLRQV DERXW KRZ WR VSHHG XS WKH WHIOHHFWLRQ [
H[HFXWLYH BRPQBROWLRD VWDJH DV ZHOO DEVEGWHWUDMWWRE SHUHL
ZRUNLQJ JURKXEBRPSRWRHG Rl KLIJKO\ H[SHULHQFHG DQG NQRZOHG.
ZKR FRXOG SRWH Q\U RIZ0)ON HRIORPWP N GREGRIIAIRVR LPSURYH WKH SURF|

6RPH FRQFHUQV RYHU WKH OHJLVODWLRQ KDYH EHHQ UDLVHG V1
VHFWLRQ GLVFXVVHVY VRPH RI WKHVH LVVXHV

‘21 "eZ1% 1721 Z—Se71'—1e¢'Z1 M™M™'_e_7_ el >"EZcec

6RPH FRQFHUQV KDY GHEDH FHDUW B BQUSIUR Y 2\DLHR QWQRIUD O
FRQFHUQ KDV EHHQ ZKHW KW HW HWW. @/ RV B HY 6IHXY® YRV WDIGRNLIF H D
VHOHFW SRULQYLRMEDWH R @ RSRDHEQRWWO/ RHKBRHGEHIODO 5@ LMDK\H
6HQDWH DQG D KHDY\ ZRUNORDG IRU 6HQDWH RRRPLWWHHV LQ G
RSSRQHQW® &HIHRGH Rl WKH 6HQDWH LQ RYHUVLJKW RI WKH 3U}

$UWLFOH ,, 6HFWLRQ Rl WKH &RQVWLWXWLRQ JUDQWYV WKH 33Ul
RINLFHUV Rl WKH 8QLWHG 6WDWHYV DOfficérd &f e Diited BtRtés VXERUGLQII
are those individuals serving in higanking positions that have been established by Congress

D QG 3H][HdIyRilicent QuihoritySXUVXDQW WR WKH ODZV RI WKH 8QLWHG 6W
addedf* 7TKH VHFWLRQ DERFNIMWARWQW OS$SIGYL FGHLREXGVERQGWAIQMWW WHQV L
between the President and the Senate over the appointments process. Those who wish to protect

W KH 6HQ D Whel dodfiroh&iGnHprac®sswkhay be concerned that the Senate would be giving

up its role forl63positions.

Se7>717¢l1¢'7Z1 "' " —el I BN Ze1" —1

'XULQJ GHEEWE R Q/ RVKHH 0 H P EKRUWL W[BWHR@HGS'HU VRPH RI WKH SD
SRVLWLRQV LQFOXGHG LQ WKH ELOO WKDGW ZRK O® @ FF PRWHGIW UZ
ZDV HYLGHQW ¥ ® VK HREHEQD®W MWDVHG X SR Q WKHMYIHPGI QWY PDGH

VXSSRUWHUV LW DSSHDUV WKDW WKH OLVW RI SRVLWLRQV LV F
ORZBIWYHO RU DGPLQUVWUDWLYH SRVLWLRQV

44 Buckley v. Valeot24 U.S. 1, 126 (1976). For further information on the distinction between officers and employees
of the United States, as well as the distinction between principal and inferior officeER SérReport R40858he

Debate Over Selected Presidential Assistants and Advisors: Appointment, Accountability, and Congressional
Oversight by Barbara L. Schwemle et al.

45 For example, during the debate foral passage of. 679 Senator Jay Rockefeller praised the decision to remove the
chief financial officerCFOs) from the bill VLQFH 3WKH &)2 LV Bskdpdrtadlby DOSSRSY LWLRQ ~
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20H PFORWHIRU\ KI ISRRMAXNVGR® LQ WRHUWDILY ODWHR@®EZDVVLVWDCQ
VHFUHWOHIB®V SRQVRUV KDG VDLG WKDW WKHVH SRVLWLRQV VKR
FRQILUPDWLRQ DQG WKH 3UHVLGHQW VKRXOG EH DEOH WR DSSF
HQWHULQJ WKH :KLWH +RXVH WR JHW WKH QHZ $GWLQLVWUDWLR
FRVSRQVR®WWOD YWRIWHAIGHVH SRVLWLRQV KDYH OLWWOH RU QR SRO
6HFUHWDU\ IRU /HJLVODWLYH $IIDLUV DW WKH '"HSDUWPHQW RI &
DGPLGQLVWUDWLRQ SRVLWLRQV VXEYXVWDIONMK VHIFILIDWRQBLB® RIUL 5P
DIIDtuUV

7KH ELOO DV UHSRUWHG UHPRYHG WKH DGYLFH DQG FRQVHQW U
DQG DVVLVWDQW VHFUHWDULHV IRU OHJLVODWLYH DIIDLUV 80OW
DIIDLUV ZHUH UHPRYHG IURPQWKWIERDQG PN QW SIDJUM HRG BVRLCE\ YR
ZKLDWVLVWBWHWDULHYV IRU SXEOLF*3IVDAIUNKUWRB L&) H G LZK MFKHZH
DOVR UHPRSYHG WKRIPOHJLVIODWSRWLWLRQV @ BN ODWHU DGGHG

7KH RBKWHIULWLRQV3ANFOX ®ISG MMUEH SRVLWLRQV WKDW WKH VSRQ
OHJLVODWLRQ FROQWIGIOUSW R LFN ®RZIIMIKR QXD 2 RAD HPDROWH G WK H
DQG FRQVHQW UWTKXLBMWRAMNQWYHRWBHUYDLEGE DBPHQLNVRWPPLWRIURQH !
RI WKH OLBUYWVULSEBRPPLVVLRQ

Privil eged NsonRensat iloln6s ,

$V DSSURYHG E\ WKH 6 HBOINWH RBWXDISURFHVY IRU 6HQDWH FRQ\
RIRPLQDWLRQV WR DESRWMWDRIQYFL®\& FHUWDLQ RYHUVLJKW ER
FRXQPIQWVLQGHSHQ®ARMV B JGRFQAEBVEDR/YVIRUPDO FRPPLWWHH

FRQVLGHUDWLRQ XQOREW RN NEQUR KBHQPDWRH H[SHGLWHG SUR
RULJLQDOO\ LQFOXGHG LQ WKLY UHVROXWLRQ WHQG QRW WR EH
LQGLYLGXDO IORRU GHEDWH IRU FRQILUPDWLRQ 7KH\ PXVW UHP
RI WHKH/SRQVLELOLWLHV RI WKH ERDUGY DQG FRXQFLOV XQGHU V

Committee on Homeland SecuritgdaGovernmental Affairs, the bill would have removed the advice and consent role

for CFOs The Senate, however, agreed to an amendment by voice vote to remove the CFO positiené/Boamd

later added them to the group of nominations to be given aaefivmationprocess bys.Res. 116SeeSen. Jay

Rockefeller, remarks in the SenaBmngressional Recordaily edition, vol. 157, part 95 (June 29, 2011), p. S4178.
Otherindividualsalso hadaised concerns overether removing the advice and consent requirementd reduce

the stature of CFOs within agencies. Linda Combs, who was CFO at the Departiframspbrtation during President

*HRUJH : %XVK{V $GPLQLVWUDWLRQ VDLG WKDW WKH 3u3%$6Y JLYHV \RX D FUH
appointee, but you have to work awfully, awfully hard to get it2 W KriitUlated similar concerns:ahhaving chief

financial officers who have the full respect of other agency employees is important in ensuring successful financial

operations within agencieSupporters of changing the CFO positions to PA positions said it would allow Presidents to

SKIWKH JURXQG UXQQLQJ” ZKLOH ILOOLQJ RWKHU SRVLWLRQV DW WKH EHJLQQL
&RQILUPDWLRQV %LOO )HDU &) 200 TBday Qhlipg S \BivID 20KV 7THVW ~

46 Sen.Susan Collinsremarks in the Senat€pngresional Record daily edition, vol. 157, pa44 (March 30, 2011),
p. S1988See above footnote explaining that the CFO positions were later removed from the bill.

47 One critic of the bill suggested that Congress may want to preserve its advice and mbess@r those positions,

VLQFH DVVLVWDQW VHFUHWDULHY IRU OHJLVODWLYH DQG SXEOLF DIIDLUV DUH
with Congress and the publitDYLG 6 $GGLQJWRQ 36SHHG 8S 1RPLQDWLRQ@%.DQG &RQILUPD
679 " WKH +HULWDJH )RXQGDWLRQ Htplrert.heritage. 3ygm32TAYDLODEOH DW

48 With adoption ofS.Res. 11y the Senate on June 29, the provisions of the resolution are now a new standing order
of the Senate; because it changes Senate rules, the resolution does not require acttdouse thiethe President to
take effect.
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&RQVWEWKM SRYLWLRQV DGGHG WR WKH UHVROXWLRQ GXULQJ 6
VDPH UHTXLUHPHQW

,Q DGGLWLRQ PDQ\ Rl WKH ERDUWWGW DQ H R &I ERMDXQ I G ONDR) KD Y BI(
6FKXPHU VDLG WKDW UHWDLQLQJ DGYLFH DQG FRQVHQW RYHU W
WKH ELSDUWLVDQ EDODQFH

6 5HV ZDV UHERWWKHG6HQDWH 5XOHV DQG $GPLQLVWUDWLRQ &RP
IXO0 6HQDWH DPHQGHG DQG WKHQ DJUHHCH V6 R QAIDKWH UTHMRHHGN WR
PDQDNHOPHQGPHQW WKDW DGGHG SRVLWLRQV WRRUWKH OLVW R
WKH OLVW Rl FRYHUHG ®RPH QG WIRR-OM SRWDWHRWWHKDG EHHQ LQ
WKH RWKHU QRPLQ®WLRQ QB RAMHVPRIYHTE & 5 MK KV B HIDDARE W R
BHQDWRUV WR UHWDLQ VRPH WL RG@EWHMKBRE WM RE HR DISY W KHD KRGV
$PRQJ WKRVH PRYHG IURP RQH PHDVXUH WR WKH RWKHU DUH DJ
OHJLVODWLYH DIIDLUV

Provi siSaoamR# §&bf

8QGHU WKH QHZ SURFHVV RQFH WKH 6HQDWH UHFHLYHV D QRPL
IURP WKH 3 UP\OLOGAHHIBWR Q W{ [KHF 6 W Q D MW 181D B QEEHDADHFMG. RQ F
33ULYLOHJHG 1IRRHQPR\PLLEXDRWW. RRUP DB G \WRIIFRPPLWWHH EXW WK
FRPPLWDWHNH GVW\K KD WIKRIJUJDSKLFDO DQG ILQDQFLDO LQIRUPDWLF
QRPLQDMWM.RQGLFDWHG E\ WRHRBROWR@ @ BHROMBGW HG

2QFH WKH FKDLU RI WKH FRPPLWW B M [ MKXX\WV @ HFROLHRON QLROWZ WL
WKDW DOO WKH LQIRUPDWLRQ ERT XOHDVEWHIG & \D\G HECH HIY RIHFDMW Y R G
5HFHLYWGLOOHG LQ7XMW@RPKB BMMWRH) ZLOO UHPDLQ RQ WKLV OL\
DIWHU ZKLFK LW KH GIQLF R/ J¥RR F WQR\Q (GREYKGHED OHQ G D U
BUHVXPDEO\ D QRPLQDWLRQ ZLOO QRW EH HOLJLEOH IRU IORRU
31RPLQDWHEQALR@HAXWKNH &DRRRQBDWKH UHVROXWLRQ GRHV QR
VWDM/H WK

$W DQ\ WLPH DIWHU WKH UHFHLSW RI D QRPLQDWHE@\DRGE X QWL
RI WKH FDOHQGDU DQ\ 6HQDWRU PD\ UHTXHVW WKDW WKH QRPL
FRQVLGHUHG XVLQJ WKH QHZ S URH® \8\W RAKHH @ RALLEDIWLR D HRXO\A
FRQILUPDWLRQ SURFHVV EHJLQQLQJ ZLWK UHIHUUDO WR FRPPL\
WKH H[LVWLQJ SUDFWAXGEQLPIRNKH BRBYBQYW SURFHVV ZKHUH RENM
BHQDWRU ZLOO SQBYXVOMNE LW IURP EHL

,Q DGGLWLRQ WKH 6HQDWH DGGHG D SURYLVLRQ GXULQJ IORRU
UHSRUW RQ OHJLVODWLRQ WKDW HVWDEOLVKHV DQ\ QHZ SRVLWI
D QHZ DJHQF\ RU GHSDUWPHQW W KDAW GZHRQX\® GV R HF R © SVRDLLAWIH ®1 XEW \
DQ\ VXFK QHZ SRVLWLRQ

7TKHVH QHZ SUREWWRUHNMNHFW IRU QRPLQDWLRQYV UHFHLYHG GD\
WR 5HV REXJIXVW

“)YRU D GLVFXVVLRQ RI ZKDW NLQGV RI SRVLWLRQV UHTXLUH WhéH 6HQDWHYV FF
Debate Over Selected Presideh#i@sistants and Advisors: Appointment, Accountability, and Congressional

Oversight E\ %DUEDUD / 6FKZHPOH HW DO 7KH GLVFXVVLRQ EHJLQV DW WKH VHFW
BUHVLGHQWLDO $GYLVRUV °

50 Sen. Charles Schumer, remarks in Sgr@oagressional Recordlaily edition, vol. 157 (March 30, 2011), p. S1988.
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| mpl i catSi. Res .0fL16

2QH RI WKH ELJJHVW FKDQJHV WR FRPH IURP DGRSWLRQ RI WKH
BHQWWIHKOHYV EXW LQ LWV H [ HF SHDW WK®IV6 HZQ WK HD BRBMQW LD O O\
WKDW EDUULQJ DQ\WKLQJ XQXVXDO QRPLQHHV WR WKLV JURXS
HDVLO\

BXSSRUWHUV RIVWKE UWVARROOOMBLRRNH IRU TXLENHU HDVLHU FRQI
SRVLWLRQWV KRWHHBM®LQV WKH DXWKRULW\ Rl WKH 6HQDWH RYHL
WKH SURFHVV OHVVHQLQJ WKH EXERR® BRRYW K M LOBG Q R/FIL RIVWW R
SURYLGLQJ IRU D IDVWHU URDBLW REGR GBIHQPBARURQSBY ZBWQ R G X
UHVREXWLRQ

3:H DUH FRQILGHQW WKLV SDFNDJH ZLOO HOLPLQDWH PDQ\ Rl WK
SURFNWYWY G UHVROXWLRQ VSR®VARWHE® MWKRW 6LAK XRHKLY H[SHFWL
QRPLQDWLRQV RQFH SODFHG RQ (WK WR P HQEDRDXM-RIGY/DUFFHWYRQ R
TXLFN DSSURYDO IURK SWKHVEROWWRIYLURH SRAHWHLBRQVWY DV , VL
WKH\ ZLOO E HXIIBUIRPRKY F\RQVHQW DQG QRW EH KHOG XS DV D ¢
OHYHUDJH RU #ZKDWHYHU HOVH

%\ UHPRYLQJ W KB HHR® RLRVIVFHWMWRQ WKHVH QRPLQDWLRQV WKH QF
DUJXHG PLJKW VDYH WKH FRPPLWWHER2ZVDPHR G GWDG HRQ \P W FE |
DQG VWDII WLPH LV XVHG EHIRUH DQG GXULQJ FRPPLWWHH PDUN
FRPPLWWHH ZRXOG GHFLGH ZKHWKHU WR UHSRUW QRPLQDWLRQ)
PDMRULW\ RI D FRPPLWWH®E&W RQSRWALHD QR BHSRULHY DQ\WKLQJ W
FKDPEHU DQG ZLWK WKH SUHVV RI EXVLQHVV RQ WKH 6HQDWH |
GLIILFXOW WR VFKHGXOH PHHWLQJV HIILFLHQWO\ 7LPH FRXOG D
WR KROGVKRIQ DIQ RI WKH QRPLQDWLRQV LQ WKLV JURXS

7KH FRPPLWWHHY UHWDLQ WKH L QDRI OW MWRR) JIDMKUWRJIRIW® AW
WKHLU DSSURYDO RU GLVDSSURYDO Rl WKH QRPLQDWLRQV WKUR
7KH LPSRRIWDIQHFHFRPPLWWHH Rl MXULVGLFWLRQ LQ WKH SURFHV\
QRPLQDWLRUYRRQIWHKWYV

TS — EH W WAR e

7KH UHVROXWLRQ DV DSSURYHG E\ WKH 6HQDWH 5XOHV &RPPLW
RUJDQL]DWLRQV DQG SRVLWLRQV WKDW WKH PHDVXUH DV UH
LOQFOXGHG LQ WKLV JURXS DUH WR ERDUGWRRGLUVWRXMWRDV VDIGH L
, QWHUQDO 5HYHQXH 6HUYLFH 2YHUVLJKW %RDUG WKH 1DWLRQD
&RPPLVVLRQ RQ 3XEOLF 'LSORPDF\

'XULQJ WERRQJUHVV 3UHVLGHQW 2EDPD VHQW WKH 6HQDWH QRPI
SRVLWLRQVWRNHHYR EXWLRQ DV UHSRUWMGQHRNIWBRVHRI WKH

51 Sen. Susan Collins, remarks in Sen@@ngressional Recordlaily edition, vol. 157 (March 30, 2011), p. S1990.

52Sen. Schumer, remarks in Sen&tengressional Recordlaily edition, vol. 157 (March 30, 2011), p. S1988.

53 This analysis does not include the 39 positions add&dRes. 11@luring Senate floor debate.

54 That number of nominations is refta@ of how many positions in this group came open during th& Cbhgress.

0DQ\ RI WKH SRVLWLRQV DUH WHUP OLPLWHG DQG WKH\ PD\ FRPH RSHQ DW YD
The analysis of the nominations in this group in the"@dngress is based on information in the Legislative

Information Service (LIS) nominations database, available to the congressional comumponitgquesat
http://www.congress.gombmis/

Congressional Research Service 15



3UHVLGHQWLDO $SSRLQWPHQWY WKH 6HQODWHYTV &RQILUPDWLRQ 3URFH

QRPLQDWLRQV ZDV ZLWKGUDZQ 21 WKH UHPDLQLQJ QRPLQDWL
YRLFH YRWH 7KH UHPDLQLQJ QRPLQDWLRQV ZHUH QRW FRQILL
3 U KG\HER) W

2l WKH FRQILUPHG QRPLQDWLRQV DOO KDG EHHQ UHSRUWHG |
MXULVGLFWLRQ 21 WKH XQFRQILUPHG QRPLQDWLRQV QRQH KI
MXULVGLFWLRQ 6R DOO WKH QRPLE&DWEKRQRRP® LWHKN N HMW RIRS Z\K K|
ZHUH UHIHUUHG ZHUH FRQILUPHG DQG DOO WKRVH ZKRVH QRPLC
ZHUH QRW FRQILUPHG

“e717e]1 "——'ee77001S—el1 '—ee71 7Z—Se50e

7KH DEVROXWH FRUUHODWLRQ EHWZHH® KR FPDLWIV MER B PMKLIR Q D (
&RQJUHVV VKRZV WKDW WKH FRPPLWWHH DFWLRQ GLG VHHP WR
QRPLQDWLRQ WKRXJK LW LV XQFOHDU ZKHWKHU WKH UROH ZDV
FRQILUPLQJ D QRPLQDWWRE W®06 RUKDI® HIHW HLIYW&H FRPPLWWHH
BHQDWH FRXOG QRW DFW RQ D QRPLQDWLRQ LI WKH FRPPLWWHH
D FRPELQDWLRQ RI ERWK ,W FRXOG DOVR UHIOHFW DQ XQGHUVYV
IXOO 6HQDWH ZDV XQOLNHO\ WR FRQVLGHU WKH QRPLQDWLRQ V
WKH FRPPLWWHH WR UHSRUW WKH QRPLQDWLRQYV

2Q WKH RWKHU KDQG WWHWK@HZIISBRPAOWROHPRIYWKH FRPPLWWHH
DQRG LQ GRLYDNR VRPH SRUWLRQ RI FRQWURO DZD\ IURP WKH FK
FRPPLWWHHY RYHU WKH IDWH RI WKH QRPLOQDWLRQV :KLOH FULV
VD\ RYHU ZKR JHWV FRQMH FHR® FPFRNREHHEUMERXW SDHVHUYLQJ WKF
FRPPLWWHH WR KDYH LWV VD\ RQ D QRPLQDWLRQ VLPSO\ E\ QRW

6XSSRUWHUV RI WKH UHVROXWLRQ PLJKW FRXQWHU WKDW WKH V
WDNH FDUH RI WKLV SUREOHP 7KH QHZ SURFHVWRRXOG QRW DS
REMHFWY WR LW 6R LI D FRPPLWWHH FKDLU RU PHPEHU IHOW V
KDYH PRUH WLPH DQG DWWHQWLRQ GHYRWHG WR LW KH RU VKH
QRPLOQDWLRQ ZLOO UHYHUW EDFN WR WKH UHJXODU FRQILUPDWL

,Q IDFW D BHQDWRU GHVLULQJ WR OHQJWKHQ WKH UHJXODU FRC
WKHVH SRVLWLRQV FRXOG GR VR E\ ZDLWLQJ WR REMHFW WR WK
RQ WKH FDOHQG D33 UWHAWD HR € GH @REIRIDNIEVRIRQ RSB FHLIQHH G D\ V

RI VHVVLRQ 7KH RBENHFWWN RAX ARPROE LW DWLRQ SURFHVV DW WK
FRPPLWWHH ZHOO DIWHU WKH 6HQDWH KDG UHFHLYHG WKH QRP
UHFHLSW RI WKH QRPLQDWLRQ

7KL IDLOVDIH PHFKDQLYWKB WKHOUWYRORQHROHQDWRU WR GHUD
IRU DQ\ QRFARDQHA EH ERWK WKH VWUHQJWK Rl WKH UHVROXWLRQ
VSRQVRUV EHOLHYH WKH SRVLWLR®V LLQIOADXRENG LLAMM R IGVH GUWR R S
DUH PR@QWURYHUVLDO WKHQ WKH QHZ SURFHVV FRXOG VWUHDPC
QRPLQHHV HVSHFLDOO\ LI 6HQDWRUV DUH DVVXUHG WKDW WKH\
SDWK RI DQ\ QRMRIAHDMWIR® QN 6HQDWRU GHVLUHG WR UHTXLUH Wi
JURXS SURFHHG WKURXJK WKH UHJXODU FRQILUPDWLRQ SURFHV
WKH TXHVWLRQ RISKHRZZHIOBFEH. YW D QHZ SURFHGXUH $GRSWLRQ
KRZHYHU SXWV WKH 6HQDWH RQ UHFRUG DV VD\LQJ LW ZDQWYV V
ZKDWHYHU WKH SURFHVV WKDW LV IROORZHG

55 Information baed on the nominations database of the Legislative Information Service of the Library of Congress.
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AppendixA. Posi ti ons That No Longe
Senate Ctoindn rbBwmde-d a4 2

Table A-1. Positions That No Longer Require Senate Confirmation
Under PL.112-166

Positions Listed by Senate Committee of Jurisdiction

Agriculture, Nutrition and Forestry

Assistant Secretary for Administration, Department of Rural Utilities ServicAdministrator, Department of
Agriculture Agriculture

Directors (7), Commodity Credit Corporation

Armed Services

Members (6), National Security Education Board Director, Selective Service

Banking, Housing and Urban Affairs

Administrator, Community Development Financial Assistant Secretary for Public Affairs, Department of Housir
Institution Fund, Department of the Treasury and Urban Development

Members (2), Council of Economic Advisers

Commerce, Science, and Transportation 2

Deputy Administrator, Federal Aviation Administration Chief Scientist, National Oceanic and Atmospheric
Administration

Administrator, StLawrence Seaway Development Assistant Secretary for Budget and Programs, Department
Corporation Transportatior?

Environment and Public Works

Alternate Federal CeChairman, Appalachian Regional Commissioners (7), Mississippi River Corporation
Commission

Finance

Assistant Secretary for Publidfairs, Department of Treasurer of the United States
Treasury

Assistant Secretary for Management, Department of
Treasury

Foreign Relations

Assistant Secretary for Public Affairs, Department of ~ Assistant Administrator for Management, U.S. Agency for
State International Development

Assistant Secretary fohdministration, Department of
State

Health, Education, Labor and Pensions d

Assistant Secretary for Management, Department of ~ Assistant Secretary fdPublic Affairs, Department of Labor
Education

Commissioner, Education Statistics, Department of Members (15), National Council on Disability
Education

Assistant Secretary for Public Affairs, Department of  Members (24), National ScienB®ard, National Science
Health and Human Services Foundation

Managig Directors (2), Corporation forNational and Members (15), National Board of Education Sciences
Community Service
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Assistant Secretary for Administration and Managemel Members (10), Nationdhstitute for Literacy Advisory Board
Department of Labor

Director of the Womens Bureau, Department of Labor Members (20), National Museum and Library Services Boar
National Foundation of the Arts and Humanities

Homeland Security and Governmental Affairs

Director, Office of Counternarcotics Enforcement, Chief Medical Officer, Department of Homeland Security
Department of Homeland Security

Assistant Administrator for Grant Programs, Federal ~ Administrator,U.S. Fire Administration, Department of
Emergency Managemehgency Department of Homeland Security
Homeland Security

Indian Affairs
Commissioner, Office of Navajo and Hopi Indian Members (13), Board of Trustees, Institute of American Indi
Relocation and Alaska Native Culture and Arts Development

Judiciary
Director, Bureau of Justice Statistics, Department of  Deputy Director, Office of National Drug Control Policy,
Justice Executive Office of the President
Director, Bureau of Justice Assistance, Department of Deputy Director, Demand ReductiorQffice of National Drug
Justice Control Policy, Executive Office of the President
Director, National Institute of Justice, Department of ~ Deputy Director, Supply Reduction, Office of National Drug
Justice Control Policy, Executive Office of the President
Director, Office for Victims of Crime, Department of Deputy Director, State, Local, and Tribal Affairs, Office of
Justice National Drug Control Policy, Executive Office of the
President

Administrator, Office of Juvenile Justice and Delinquer
Prevention, Departrant of Justice

9HWHUDQV: $IIDLUV

Assistant Secretary for Management, Department of ~ Assistant Secretary for Operations, Security, and

Veterans Affairs Preparedness, Department of Veterans Affairs
Assistant Secretary for Human Resources and Assistant Secretary for Public and Intergovernmental Affairs
Administration, Department of Veterans Affairs Department of Veterans Affairs

Source: Congressional Research Service, based upon the lists provided @otigressional Reagpdn its
introduction (Congressional Recwad, 157, part 44 (March 30, 2011), pp. 19B80). Changes made in
committee markup were identified througbBongressional Quartarig are available &ttp://www.cq.compdf/
3852080 Committee jurisdiction was determined based upon the list provided inGbegressional Reagodn
WKH ELOO: -V LQWadexanraidh &t Qast beférialsl @ @bminations in the Legislative Information
6\VWHP-V QRPLQDWLRQV GDWDEDVH

Notes: In addition to eliminating advice and consent requirements for the positions listeddre] 12166
alsomadesome other changes. In the Department of Defense, the authorized number of Assistant Secretaries
wasreduced from 16 to 14. The two thawere eliminatedwere the Assistant Secretary of Defense for

Networks and Information Integration and the Assistant Secretary of Defense for Public Affairs. Within 180 days
of the enactment oP.L. 112166, the Secretary of Defensgill be required to report to the appropriate

congressional committees his plan for establishing positions that would fulfill the functions of those two Assistant
Secretary positions, but they could not be subject to Senate confirmation or at the AssistartaBgdevel.
Additionally, for the positions of Governor and Alternate Governor for the African Development Bank, Asian
Development Bank, and African Development Fund, the President can nominate an individual with the advice and
consent of the Senate, orehcan designate an individual to fill those positions from among individuals serving in
positions that are already, independently, subject to advice and consent of the Senate.

a. An additional 319 National Oceanic and Atmospheric Administration Officer Cprsstions were typically
referred to the Committee on Commerce, Science, and Transportation. These were included.iil?
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166 and will no longer be considered by the Send he Senate sometimes considered nominations for the
NOAA Officer Corps en blocor in a list that receives a single vote.

b. It appears that the Assistant Secretary for Budget and Programs also serves as the CFO in the Department
of TransportationP.L. 112166 eliminated the advice and consent requirement for the Assistant Secretary
position, but the CFO position will still require advice and consent. The CFO position fangportation
was included irs.Res. 116

c. It appears that the Assistant Secretary for Management also serves as the CFO in the Department of the
Treasury.P.L. 112166 eliminated the advice and consent requirement for the Assistant Secretary position,
but the CFO will still require advice and consent. The CFO position for Treasury was include&és.

116

d. An additional 2,536 Public Health Service Officer Corps positions had their advice and consent
requirements eliminated bly.L. 112166 These nominations were typically neontroversial and usually
were considered by the Senatm blocwith the Senate considering a large number of nominees and casting
a single vote for the entire list. The ligtpically included dozens or even hundreds of nominees.
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AppendixB. Pri vi | eged MNso.nRensat iloln6s ,

Table B-1. Positions Included in New Senate Confirmation Process Under S.Res. 116
As Approved by the Senate on June 29, 2011

Positions Listed by Senate Committee of Jurisdiction

Agriculture, Nutrition and Forestry

Assistant Secretary for Congressional Relations, Chief Financial Officer, Department of Agriculture
Department of Agriculture

Members (5), Board of Directors, Federal Agricultura
Mortgage Corporation

Armed Services

AssistantSecretary for Legislative Affairs, Departmen Assistant Secretary of the Air Force for Financial
of Defense Management/Comptroller

Chief Financial Officer, Department of Defemse Assistant Secretary of the Army for Financial
Management/Comptroller

Assistant Secretary of the Navy for Financial
Management/Comptroller

Banking, Housing and Urban Affairs

ChiefFinancial Officer, Department of Housing and  Assistant Secretary for Congressional and Intergovernmer
Urban Developmertt Relations, Department of Housing andbdan Development

Members (6), Board of Directors, National Institute o Members (3), Board of Directors, National Consumer
Building Sciences Cooperative Bank

Directors (5), Securities Investor Protection
Corporation

Commerce, Science and Transportation

Chief Financial Officer, National Aeronautics and Spi Assistant Secretary for Governmental Affairs, Department
Administration Transportation

Assistant Secretary for Legislative Affairs, Departme Chief Financial OfficeDepartment of Transportation
of Commerce

Chief Financial Officer, Department of Commetce Members (3), Board of Directors, Metropolitan Washingtor
Airport Authority

Assistant Secretary for Administration, Department ¢ Members (5), Advisory Board, St. Lawrence Seaway
Commerce Development Corporation

Energy and Natural Resources

Chief Financial Officer, Department of Enefgy Assistant Secretary for Congressional and Intergovernmet
Affairs, Department of Energy

Chief Financial Officer, Department of the Intersor Federal Coordinator, Alaska Natural Gas Transportation
Projecs

Environment and Public Works

Members (9), Board of Trustees, Morris K. Udall Chief Financial Officer, Environmental Protection Agéncy
Scholarship and Excellence in National Environment
PolicyFoundation

Finance

Deputy Under Secretary/Assistant Secretary for Chief Financial Officer, Department of Treasury
Legislative Affairs, Department of Treasury
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Member (7), Board, Internal Revenue Service Members (2), Board of Trustees, Federal Hospital Insuran
Oversight Trust Fund

Member (2), Board of Trustees, Federal Old Age anc Members (2), Board of Trustees, Federal Supplemental
Survivors Fund Medical Isurance Trust Fund

Members (3), Advisory Board, Social Security

Foreign Relations

Assistant Secretary for Legislative Affairs, Departme Members (8), Board of Directors, Overseas Private

of State Investment Corporation

Chief Financial OfficeDepartment of State Assistant Administrator for Legislative and Public Affairs, L
Agency for International Development

Chairman, Advisory Board for Cuba Broadting Members (8), Advisory Board for Cuba Broadcasting

Members (7), Board of Directors, African Commissioners (7), U.S. Advisory Commission on Public

Development Foundation Diplomacy

Members (9), Board of Directors, Intekmerican Members 4), Board of Directors, Millennium Challenge

Foundation Corporation

Members (15), National Peace Corps Advisory Coun

Health, Education, Labor and Pensions

Chief Financial Officer, Department of Education Chief Financial Officer, Department of Labor

Assistant Secretary for Legislation and Congression: Assistant Secretary for Congressional and Intergovernmet
Affairs, Department of Education Affairs, Department of Labor

CommissionerRehabilitation Services Administration Assistant Secretary for Legislation, Department of Health
Department of Education and Human Services

Chief Financial Officer, Department of Health and Commissioner, Administration for Children, Youth, Familie
Human Servicés Department of Health and Human Services

Members (15), Corporation for National and Members (26), National Council on the Humanities

Community Service
Chairman, Board of Directors, U.S. Institute of Peace Vice Chairman, Board of Directors, U.S. Institute of Peace

Members (10), Board of Directors, U.S. Institute of  Members (8), Board of Trustees, Goldwater Scholarship
Peace

Members (8), Board ofrustees, Truman Scholarship Members (6), Board of Trustees, Madison Fellowship

Members (11), Board of Directors, Legal Services Members (18), National Council on the Arts

Corporation

Homeland Security and Governmental Affairs
Chief Financial OfficeDepartment of Homeland Controller, Office of Federal Financial Management, Office
Security Management and Budget

Members (5), Boards, Federal Retirement Thrift
Investment

Indian Affairs

Commissioner, Administration for Native Americans,
Departmentof Health and Human Services

Judiciary

Assistant Attorney General for Legislative Affairs, Members (11), Board of Directors, State Justice Institute
Department of Justice

Members (2), Foreign Claims Settlement Commissio
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9HWHUDQV: $IIDLUV

AssistantSecretary for Congressional and Legislative Chief Financial Officer, Department of Veterans Affairs
Affairs, Department of Veterans Affairs

Source: Congressional Research Service, using the list provided iGdngressional Rec&dd WKH ELOO:V VSRQVRU\
upon its introduction.

Notes: The adoptionof S.Res. 116reatedexpedited confirmation procedures for agency CFOs. Under current
law, the President may nominate an individual to serve as CFO with the advice and consent of the Senate, or he
may choose someone in the agency who has already received advice and conaantHer positon to serve

as CFO (31 U.S.C991(a)(1)). Some agencies have a s@nde CFO, while others combine the CFO position
with another position, such as an Assistant Secretary. In the cases of Assistant Secretary positions that are
typically ombined with the CFO position, some of those Assistant Secretary positidihstill be subjecto

regular Senate confirmation procedures, while othefl not. CRS attempted to present the CFO positions as
they are typically used within each agencg.dingle CFO position is listed, it is usually either a stande

position or it is usually held by an Assistant Secretary that would not have its confirmation procedure altered. If
an Assistant Secretary position and a CFO position are listed togethiei table, both positions would be
subjected to the new confirmation procedure. Footnotes throughout the table provide specific details for these
positions.

a. The CFO position at the Department of Defense is currently held by the Under Secretary of Defense
(Comptroller). It is unclear how the Senate confirmation process would work for CFO nominees who are
also nominated to a regular advice and consent position.

b. The CFO position at the Department of Housing and Urban Development currently appears to baa st
alone position

c. The positions of CFO and Assistant Secretary for Administration at the Department of Commerce are
typically held by the same individual. Both positions are includ8dRes. 116

In the Department of Energy, the CFO position currently appears to be a satonke position

7KH '"HSDUWPHQW RI WKH ,QWHULRU:V &)2 IXQFWLRQV DSSHDU WR EH FDU
Management and Budget. It is uncleawtthe Senate confirmation process would work for CFO nominees
who are also nominated to a regular advice and consent position.

f.  The CFO position at the Environmental Protection Agency currently appears to be a-atand position

g. It appears that in rec#t years, the same individual has been separately and simultaneously nominated for
the positions of CFO and the Assistant Secretary for Resource Management at the Department of State. It
is unclear how the Senate confirmation process would work for CFO imems who are also nominated to
a regular advice and consent position

h. The CFO in the Department of Education currently appears to be treated as a-sianeé position
i. The CFO in the Department of Labor currently appears to be treated as a sadmnk sition.

j- $FFRUGLQJ WR WKH '"HSDUWPHQW RI +HDOWK DQG +XPDQ 6HUYLFHV- ZHEV
carried out by the Assistant Secretary for Resources and Technology, which is sometimes referred to in the
department as the Assistant Secretary famndncial Resources. It is unclear how the Senate confirmation
process would work for CFO nominees who are also nominated to a regular advice and consent position

k. The most recently confirmed individual to this position also served as Assistant SecmetMgrfagement,
a position that had its advice and consent requirement eliminateel.by112166.
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